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Dear hls Dortch 

On March 24, 2003; the attached Notice of Written Ex Parte Presentation was filed with 
the Coinmission's Ofice of the Secreraq.  The tiling was appropriately date-stamped "received " 
The document has not yet appeared on the Commission's Electronic Comment Filing System 
("ECFY) 

For \'our convenience, twelve copies of the tiling are enclosed for inclusion in the public 
record in the above-captioned proceedings Should you have any questions, please contact me. 

Counsel for EarthLink. Inc 
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Dear Ms Dortch 

On March 24. 2003; the  anached lctler w a s  d e l i w r e d  10 Chairnian Powell. The 
purpose of the lciler is to explain the legal obstacles to using “regulaloly parity” as a basis 
f o J  decision in the M’ i r ehe  Broadhand proceeding. 

Pursuant io Seaion 1 1?06(b)(2) of the Commission’s Rules, eight copies of th is  Notice 
are being pro\,ided to you for inclusion in 1he public record in the above-captioned proceedings. 
Should you have any questions: please conlact me. 

Kenneth d B o l e y  
Counsel for EarthLink. lnc 
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,750 K Street h'W 

Suite 600 
\Cnsliinflon, DC 20006  

Tel 2021887-6230 
Fax 202/887-6231 

h4arch 24. 2003 

Chairman Michael Po\~ell 
Federal Communications Commission 
445 12"' Sireel. s U' 
Washington: D C 205.54 

Re  Kesulaiow Pariiy and the JYirelii7e Rmadhaiid Proceeding 
1 3  P u m  Presentation. CC Docket h k O 2 - 3 3 .  98- 10. 95-20; 01-337 

Dear Chairnian Powell 

EarthLink subnits  this letter 10 explain the lesa1 obstacles to using "regulatory parity" as a 
b a s s  for decision in the W/i~e//ne B,-oadhinidproceedinr! .4s discussed below, judicial and 
Commission precedent are clear achiwing repulatov parity is not itself a valid legal basis for 
Conmission acijon, including dereeulation of Bell Operating Companies' ("BOC") advanced 
ser\.ices Simpl!, put_ the Commission risks reversible error in this proceeding if it eliminates Title 
I1 and Coiiymier /nqiiii:i, safeguards on BOC services for the sake of the administrative (not 
statutory) goal of regularory parity Rather than seek I O  a u a i n  "parity," 1he Commission's 
decisions in  this proceeding must rest squarely on whether a change io current access obligations 
acliiews a ne1 increase in  consumer welfare 

4 s  a n  initial matter. all sides in this proceeding would agree the Commission should railor 
its decisions to the mandates of the Communications Act 14owever, a review of the Act 
demonstraies tha t  the FCC has no siaiutor). aurhority to sel regula~ory parity as its goal in Ihis 
proceeding or to elevate i t  above the express goals set fonh therein ' Legislative history o f t h e  

' The assened "regularon3 paritf' objective in  this  proceedins on wireline broadband obligations 
\Aould apparently only mean deregulation of the BOCs, 7.e . a reduction ofaccess obhgations for 
incumbent LECs would tend ioward a parity of regulaiion {jis-a-vis the lack of regulation on cable 
niodem service. See. 111 rhe .94aarrer ojAppopi-iaie I'?0i17P14'0Tk for. Bi-ondbaiid Access io 1iirei.rter 

o w  Wii -eh i ie  I%ci/iries, Notice of-Proposed R u l e n i u :  CC Dkt. No. 02-33, FCC 02-42, 7 6 
( i ~ e l  Feb 15; 2002) (FCC "will w i v e  to develop a n  analyical framework that is consistent, to the 
extent possible. across muliiple platforms"). 

I 
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Telecommunications Act of 1996 (“1996 Act”) confirms this lack of statutory authority I n  fact, 
the Senate vcrsion of the Aci_ a s  reported by the Senate Commerce Committee and as adopted by 
t hc Senate, contained a Section 30.5 entitled “Regulatory 
Coiigiess ultiinately decided to eliminate regulatoq~ parity as a goal o f t h e  Act and rejected this 
ponion of the lepislation in the final bill approved b!) both houses ofcongress  and signed by then- 
President Clinton. 

Significantly, however, 

Yeither has Congress implicitly endorsed regulaiory parity as a goal of the 
Communications Act Indeed, ihe simciure of the 4 c l  imposes distinct obligations on providers 
men where competitive o\;erlaps may  occur ~. In  those few instances where Congress has set 
regulatory parily of competitors as a goal. i t  has done so explicitly and has imposed limits on the 
scope of decisions made [or the sake ofreguiator); parity Perhaps ihe best example is the 
enactment of Section 6002(d) oftl ie 1993 OBRA (codified at footnole 1 of Section 332(c) o f t h e  
Aci) dealing with transitional i~epulaiion for mobile sen)ice providers, where Congress directed the 
FCC io establish “lechnical iequirements ]hat are c,omparable 10 the iechnical requirements that 
apply to licensees that  are proiiidcrs of subs tan ti all!^ similar common carrier s e n ~ i c e s . ” ~  Even 
I here; howe\w_ Congress newr  diiected the F~CC to eliminate competitive safeguards in wireless 
s e n  ices for the sake of regulaton, parilq’. and the Commission rehsed  to elevate the specific 
language of 6 332 above its statutory mandate to foster consumer welfare. As the Commission 
explained in ,44cCm4wA7’&7’ u here BOCs argued thal 4 T & T h l c C a w  should be subject to ihe 
same R O J  restrictions as ihe BOCs: 

’ S 652. “Telecommunications Competition and Deregulation Act of 1995,” $ 305; as reponed in 
S Rpt.  No.  304-23. A copy of Section 305 is attached hereto 
’ Con7puw 47  L1.S C. 4 251(b) wiih 5 25i(c) (Itatule seis out additional regulatory requirements 
for incumbent LECs vis-a-vis competitive LECs): mid 5 153(26) (CMRS carriers are not to be 
reculated as “local exchange carriers‘. subject to Section 251 (b) obligations absent FCC finding 
ihar the), should be so treated). ld 4 332(c)(8) (tei~restrial and  satelli~e mobile telephone carriers 
ale not required lo provide unblocked access to long-disiance carriers unless the FCC determines 
tha t  such a requirement would be in the public interest) 

1993. 

4 4 7  L S C 4 332(c) n. 1 cj/iiig C; 6002(d)(3)(R) of ihe  Omnibus Budpei Reconciliaiion Act of 

f ) l  re App//cui~om oJCrarp 0. . W K m  m7dATK.T. &marandurn Opinion and Order, 9 FCC 
R c d  S8 ;6 (1994 ) , a J f ’d ,S~ f i , .  FI‘C’.S6F3d 1 4 8 4 ( D C  Cir 1995) 

I 
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"we rejecl the proposal, and all others made by the ROCs, of parity for parity's sake 
the Communications Act does not require parity beiween comperiiors as a general 
principle '.' 

On i~econsideration. while the ROCs relied upon the Section 332 regulalory parity language "to 
lieat all cellulai carriers uniformly_" the FCC held iha l  

"[djespiie joini peiiiioiiers' claims about regulatory parity, the Communications Act 
requiies us 10 focus on compelition ihat benefits the public inleresi, no1 on equalizing 
compelilion among compeiiiors " '  

A s  for i h e  BOCs' Section 232  in~eipreiaiion. the FCC pointed oui that "Congress did not seek 
regulatory parii!. among different CMRS providers for parily's sake alone."' Thus, no matter 
ti011 strenuousI\ (he BOCs repear the pojiii: elirnination of conipeljtive safeguards for the sake of 
regulaiory parity is not a n  ObJeCli\.e of the Communications Act andj thus, o f rhe  Commission, 
even where Congress express]!) calls for regulaiory parity on certain discrete niatiers. 

Couns  agree niith the FCC.s consisten1 posilion ihat BOC arguments for deregulation in 
the name of regulatory parity among competitors a r e  fundamentally inconsistent with the 
Communicaiions Act .9  For exaniple; flie Sixth Circuit rejected BOC arguments challenging the 
F C C s  decision to impose a scparaie subsidiary requirement for BOC-affiliated wireless carriers 
bui not for oiher large wireless carriers, staling. 

'' Id.: at 5858 

x 
R,lemorandum Opinion and Order on Reconsideralion, I O  FCC Rcd 11786, 11792-93 (1995) 
I d : a t  11795 
(-.,- , /L . IMI~w~s/  11, /T(,.C, 233 F~ 3d 341; 3 4 5  (6Ih Cir. 2000) (Coun affirmed FCC decision to 

esiablish a separaie subsidiary requireinent for in-region incumbent LEC-affiliated commercial 
\4,ireless carrier, findinr? - that the FCC correcllv based its decision on the BOCs! bottleneck control 
ovei wireline neiwork and poiential to engage in anticompetiiive behavior despiie the resulting 
lack ofregulaton; parity), M e l d w  1'. FCC 134 F 3d 1143; 1149 (D.C Cir. 1998) (Coun upheld 
FCC decision io forbid incumbent LECs from acquiring L\tDS licenses, despite lack ofregulatory 
pari iy,  because the FCC had  adequately explained concern that  incumbents would use the licenses 
for anticoinpeiilive purposes) 

7 
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“[tlhere is no specific indicaiion tha t  the Act sought t o  promote parity between AT&T and 
the Bell Companies. If Con2ress had sought to preclude the Commission’s ability to 
impose separate subsidjar). irequlrernents, i f  could have done so e ~ p l i c i t l y . ” ’ ~  

Since Congress chose nor io pursue r e p l a t o n ’  parit!) as a siatutory goal of the 
Coinmission. reviewing C O U ~ I S  will be skeprical, as ihev have been in the past, ofFCC decisions 
ihat are effec,ti\:ely premised on a n  apenc!-eslablished goal of regularory parity. I n  the seminal 
case, Iluii~~iiaii  TeIephom Co. 1’. FCC, the D C Circuit made plain the hazards to the 
Cornnijssion of establjshing regulaiory parity a s  a goal for decisionmaking: 

“Competition as a factor mipht have some rele\.ance t o  the FCC decision, if competilion 
had  been shown to be ofbenefit to the public on the communications routes in question. 
Yet it is all io0 embarrassingly apparent t h a l  the Commission has been thinking about 
compeiition, not in ieiins primarily as to ils benefir to the public, but specifically with the 
object of equalizing competilion among competilors. This IS 1101 /he objecrive or role 
a.s.~ipiied /I): law I O  ihe f>dtr.ul C0ii1i1111/1i(’aiiolls Comnilss/otl. As a result oJfocusing 
,firs/ mi t o ~ i i ~ ~ e n r ~ r s ,  / w x r  011 C l J i l l / ~ ~ ~ ~ / / f O n ,  miid 1 1 7 ~ 1 7  o)i rhe public inieresr, rhe FCC . . . 
/ius i i o r  mer 11.s sruru/wi/y imposed dur).~”” 

To be consistent wi th  Huiwi/u/r ~r /q7/70/7e Ch.: the Commission’s inquiry in the Wireline 
Broudband proceeding should no1 be \wlielher incumbent LECs and cable operators are subject I O  

ideniical regulation - rhey are no1 - bui. rather. wherher relention, modification, or elimination of 
1 SP access I ights under the Cominission.s Coiiipzr~rr li7yu1ry precedent would harm or advance 
ihe public interest 

More than twenty years ago. the D C Circuit explained in M’esrel-n Union Telegraph c o  
11. I-CC that. while a n  incumbent provider may “object sirongly to the Commission‘s failure IO 

equalize the regulatory burdens io which it and [a compe~itor] are subject”12 and while the 

’ ”  (;T~;?d;d~csr I t 7 C .  11, FCC, 233 F 3d a t  347.  Nor does a n  earlier appellate decision on this 
issue: C/i ic~nm/j  Hell Teleyhni7e Co. 1:. FCC. 69 F.3d 752 (61h Cir. 1995), support a general 
agency obligation ofregulatory parity. as the BOCs may argue. Rather, the C~ncilmari Bell court 
remanded the FCC’s djsparate ireatment tou.ards BOCs because the agency had failed to provide 
a rational explanation for not eliminating the separaie subsidiary obligation. On remand, the 
agency did provide a reasoned explanation on the irecord, and the Sixth Circuit in GTEMiaSvesr 
ihen afirmed the FCC’s decision 

Ntn i~u imi  l i4phone  Co. 1). FCC. 498 F 2d 771. 775-776 (D C. Cir. 1974) (emphasis added) 
I ?  M ’ ~ . U ~ T I I  I.iimii 7elepuph c‘o. 1’. F-CCC. 665 F 2d 1 1 1  2. 1 1 1  8 (D.C Cir. 198 1) .  

I 1  
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inrumbent may argue that the FCC's aciions demand "reversal . . . unti l  regulatory parity is 
achievedl"" i h e s e  arguments are "withoui merit '"' As the court explained, 

"[E]clualization of coinpe~iiion is not in itself a sufficient basis for Commission action. 
Instead. as the Commission iecognized, i t  must evaluate that action in  terms o f t h e  public 
benefits: as  pro\:ided by Na~miiaii 7eleplioiie Co. 11. FCC . . . The Con~missiori was 
iit~ces.sai-il~ obliged I O  iomider oriiei- inreresu,  lioiwvel-, pal-ricularly {he public s, and we 
caiiiior i.eqvii.e rheir di.n-rgard$jr /lie .sake ojiii7medIare I-eplurorypuriy ' 'IJ 

R h r e  recentlj,. in SBC C o ~ ~ u ~ ~ ~ ~ i ~ i ~ c r ~ i o i i s  liic. 1'. FCC. the coun  reiterated that "[tlhe Commission 
is not a i  libenv to suhoidinate ihe public inieresl io a desire to 'equaliz[e] competition among 
competitors ":I6 

The Coinmunicatioiis Act Charges the FCC w i t h  ruleniaking authority not so that i t  may 
linker w i t h  ihe market shares of cable versus incumbent LEC platforms, bur rather SO it may 
promulgate iegulations t h a i  furihei~ Ihe public interest I n  EaflhLink's view, fhe record of this  
proceeding demonstraies i ha t  thr Coiiipurer InquirJ access obligations continue to serve a vital 
role for consumers While it nould be inipracticable to repeat all the evidence here, the record 
shows !hat lSPs ofler a \:ariely offunctionaliiies and services that consumers value, and that 
although the incumbent L E G  lSPs can paflicipale fully in the market, they cannoi possibly 
maich Ihe e~iormous \,ariety of compeiing offerings: including price and customer service 
packages. available in the ISP marketplace ioday Funhermore, the presence of  cable does not 
significantly alter the public inieresi calculus because there are no access requirements on Ihe vas1 
majority o f  cable syslems loday I n  other words. without the incumbent LEC's platform, 
consumers have limited or  no choices among broadband ISP services and prices, and so the 
COn7p7iIer Iiiq~iiry obligations hold as much public imponance ioday as they did when the 
Cominission repeatedl!) afirmed them over the past decades I' 

'' Id., at  1120 
I4/d; a t  1 1 2 1 .  
I '  Id at 1 122 (emphasis added) 
'' .YlfC Conin~~i1~1cu~io1is/17c. I:. N'C,  56 F j d  1484, 1491 (D C~ Cir 1995) (ciriiig f fmai ian 
7elcpIioiie; 498 F.2d at 176) 

I n  fact, jus1 four years aso ,  ihe Conmission again stressed the imponance of ihese obligations 
I n  rhe Mariel- 01 Coiiipiirer //I Fiirrlier lie171uiid Proteediiigs: m n  and Order, I 4  FCC Rcd. 
4289, 7 1 I (1999) ("We beliwe tha t ,  in today's telecommunications market. compliance with the 
Commission's CEJ requirements remains conducive to the operalion of a fair and competitive 
mai~ket for infoiniation senices '.). i d _  ai 7 16 ("We disagree wi th  SBC and BellSouth tha t  CEI 
(footnote continued on next page) 

17 
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Finally. there is no legitimate concern in this proceeding that incumbent LECs have a 
consti~ut~onal  claim I O  regulatory paritv. ~, as some BOCs have iniimated. Disparate regulation 
does not raise equal proieciion or due process concerns unless the FCC's actions are arbitrary or 
fail to show a rational basis '' . b y  licighiened constitutional scrutiny would be unwarranted in 
this proceeding because BOCs are not a constitutionally "suspect class '' The FCC's disparate 
repula~ory treainient would be subject io the least lrestricti\:e, ralional basis review.Ig Similarly, no 
First .Amendment issues arise. because Title 11 a n d  the Con7prer /?7qurry rules are content-neutral 
obligations directed at ihe BOCs' borrleneck control over common carrier access facilities and 
ha\,e 110 impact on the  BOCs' information services: edilorial controls; or speech.2o Indeed, these 
obliga~ions are indistinguishable fiom other access obligations of common carriers promul_eated by 
the Congiwss; the Commission_ and  ihe States a n d  should face no special constitutional scrutiny. 

.- 

(footnote continued from previous page) 

a n d  other safecuards are surrogates for compelItion. a n d  because there are so many compelitive 
ISPs. such suirogales are no longer needed 
that  our progress in implementing the 1996 Act has reduced the threat of  discrimination 
sufficiently to nari~ant removal ofany of these additional safeguards at this lime.") recon., &r: 
14 FCC Rcd. 21628 (2001). 
I' c'/171'/1717411 Bell 1: FCC 69 F 3d 7.52; 765 (6* Cir 199.5) (court declined to overturn FCC 
decision, finding a ralional basis for disparate treatment of SMR and  cellular providers). 
" BcllSoirrh 1'. FCC, 162 F. 3d 678. 691 (D C Cir 1998) ("The differenlial treatment of Ihe 
BOCs and non-BOCs is neiiher suggestive of punirive purpose nor particularly 
tuspicious .i\ccordingly. we need only sub.iect Section 271 to  rational basis scruthy' '  (citation 
omii I ed)). 

L~mi7rr.c 1'. .44cw'/ock; 499 U.S 439: 449.450 (1991) (finding no precedential support for claim x 

i h a t  First .4mendment issue arises 14,here the @overnnlenl engages jn "intermedia and jntramedia 
discrimination.. where t here is a n  "absence of a n y  e\.idence of intent to suppress speech or of any 
cf-feci on the expression of pariicular ideas") 

Based on ihese circumslances, we do no1 believe 

I 
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EarthLink looks forward io the opportunity 10 discuss these issues with you a n d  to discuss 
funlier why the balance ofpublic interest concerns weighs in favor of continuing the rules for 
consumer access to lSPs via the incumbent LEC broadband neiworks I n  accordance with the 
Commission’s cxpane  rules. an o~~is inal  and eighl copies ofihis letter have been provided to the 
Commission Secretan for inclusion in the above-referenced dockeis 

Sincerely, 

\.lark 5 0 Connor 
Kenneih R Bole! 
Counsel for EarlhLink. lnc 

CC Commissioner Kathleen ilbrrnath! 
Commissioner h4ichael Copps 
Commissioner Kwin  Martin 
Commissioner Jona than  AdelsleIn 
John Rogovin 
34 ars ha  34 acB rid e 
Christopher Libertelli 
h4atthew Brill 
Jessica Rosenworcel 
Jordan Goldsiein 
Daniel Gonzalez 
Lisa Zaina 
M7illiam Maher 
Carol Mattey 
h4iclielle Carey 
Jane Jackson 
Brent Olsen 
H a r v  Wingo 
Cathy Carpino 
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S.652 

T r l ~ c o i n m ~ i i i i c a t i o n s  Cornpetition : ind Dei-cgulalioii A c t  o r  1995 (Reported in Senate) 

SEC. 305. REGULATORY PARITY 

Within j \;ears after the date ofcnactnieni of this Act: and periodically [hereafter, the Commission shall-- 

( 1 )  issue such rnodificaiions or terminations of the regulations applicable io persons offering 
lelecommunications or infoiniation services under lille Il: 111. or VI o f t h e  Communications Act o f  1934 as 
are necessary IO iniplernent ihe changes in such .Aci made by Ihis .4ct, 

(2)  i n  the regulaiions thai apply to inlegrated leleconlrnunications service providers, take into accouni the 
unique and disparate histories associaled with the development and relative market power of such 
pro\;tders_ making such modificalions and adjuslinenls as are necessan) i n  the regulation of such providers 
as are appropriale I O  enhance cornpeiition betwern such providers in light of that history; and  

(3) provide for periodic reconsidei~ation of any rnodificalions or lerminations made to such regulations, 
wiih the goal of applying Ihe same sei o f r e p u l a i o n  requlrements to all integrated telecommunications 
service providers_ regardless of which panicular telecommunications or information service may have been 
each provider's original line of business 


